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IN THE 
UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 22, 324 


WILLIAM M, DIXON, Appellant 
Ve 


UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District 
Court for the Distric tof Columbia 


———— 
BRIEF FOR APPELLANT 


1, Whether the evidence on the offense of nans]aughter failed 
to establish the presence of all the elements constituting that offense 
and whether, accordingly, the Court below erred in instructing the jury 
that it could find the appellant guilty of manslaughter, 

2. Whether the Court below committed reversible error in 
failing to instruct the jury of all the elements of the offense of 
manslaughter in its recharge, at the jury's request, on that offense. 

(The pending case has not been previously before this Court.) 

STATEMENT OF THE CASE 

The appellant, William M. Dixon, was indicted for murder in the 
Second degree (22 Dist. Col. Code § 2403) for the killing with a pistol 
of one Robert Johnson and for carrying a dangerous weapon without a 


a 


License therefor (22 Dist. Col. Code § 3204). He was tried before a 
jury which on September 5, 1967 found the appellant guilty of manslaughter 
on the first Count and guilty as charged on the second Count. He was 
sentenced on October 13, 1967 to imprisonment for not less than two nor 
more than six years om Count 1 and one year on Count 2, the sentences to 
run concurrently. On October 18, 1967 he filed an Affidavit of Poverty 
an@ filed a Notice of Appeal pro se on October 24, 1967. 

The appdllent end the deceased were each other's closest friends 
and had been close friends all their lives. Tr. 15, 37, 110, 122, 124. 
At no time was there ever any animosity between them; indeed, they were 
know as life-long friends who had never had a cross word between them. 


Tr. 25, 37. 


The night of January 13, 1967 there was a “selling” se at 


the appellant’s apartment. Tr. 15, 17, 127-28. There was 2 record player 
ané dancing. Tr. 17. There were at various times 15 to 25 people present, 
Tr. 16, 30, 128. ‘Almost all of them, including eppellent, the deceased, 
and all others hereinafter named and the active participants in the 
unfortunate events that ensued, were friends of many years who came from 
the same tow (Tr. 37-38, 40-41, 67, 76, 110), LaGrange, North Carolina. 


Tr. 42. In the 1960 census that tom pad a population of 2,133. 


i 

x/ A "selling" party is a party at which two or three people had 
pought the beverages and sell them to the other participants. 
Tr. 127-28. 
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At about 2:00 A.M. Fletcher D. Blount went to the party with 
a cousin, James Johnson, to get 2 drink. Tr. 16, 26. Blount was a 
cousin of Robert Johnson, the deceased, and James Johnson was a nephew 
of the deceased. Tr. 22, 36, 67. Blount and James Johnson, the cousin 
and nephew of the deceased, were the only prosecution witnesses at the 


trial who were present at the party. Robert Johmson, the deceased, was 


not at the party when Blount and James Johnson arrived. Tr. 16. He 


arrived about an hour later. Tr. 76. 

Blount and two others drank a half pint of whiskey, and Blount 
drank also some beer. Tr. 17, 26, 27, 76. The appellant was not drinking. 
Tr. 25, 128. Blount fell asleep in a chair. Tr. 17, 27, 29, 70. Blount 
had complained about some money having been taken from him at another 


earlier party, and when he fell asleep one Thurston Davis took Blount's 


| 
money, about $30, from his pocket and gave it to appellant's wife to hold 


until Blount should awaken, Tr. 17, 28, 29, 109. 

When Blount awoke Thurston Davis obtained Blount's poney from 
appellant's wife and returned it. Tr. 18, 79-80. After Blount's money 
was returned to him, the deceased and Thurston Davis, who theretofore 
had been long-time friends (Tr. 31, 38), got into an argument, with the 
deceased accusing Davis of trying to rob the deceased's cousih, Blount. 
Tr. 19, 70-71, 78, 79, 109, 125. They pulled Imives on each ptber. Tr, 19. 
Appellant and Blount and James Johnson and others tried to Stop the fight, 
but were unsuccessful. Tr. 19, 29, 35. The appellant then went toa 


bedroom and came out with a revolver he keeps in his apartment. Tr. 


Appellant said h sé not permit the fight in his apartment, and the 
mutes. Davis gave his mife to appellant's 
. 125. The argument resumed, 
ek his mife, the appellant told them to leave, they left and 
resumed arguing and fighting outside. Tr. 20, 30, 32, 71, 79, 81, 125, 
The others followed outside, appellant with his gun. Tr. 21, 
32, 82. The fighters had their coats wrapped around their arms and were 
arguing with kmives in their hands. Tr. $1, 126. Appellant asked them 
to stop; Davis was willing +o forget the argument but Robert Johnson was 
not. Tr, 225-26. ' The appellant first said he would shoot either of the 
fighters whe advanced on the other (Tr. 22) but he retracted that statement 
and said he would shoot between them if either advanced on the other, Tr. 22, 
36, TL, 109, 122, 117, 121, 129-30. Robert Johnson told appellant it was 


none of his business because the fight was now outside appellant's apartment. 


Tr. 22-23, 72, 86, 135. James Johnson, a nephew of the deceased, threw 2 


bottle at Davis and probably hit him in the chest. Tr. 48-49, 84, 109, 117. 
Someone, probably the deceased's nephew, James Johnson, was 
pulling on Davis and the deceased was approaching Davis; the deceased 
and Davis both had dram Imives in their hands. Tr. 22, 36, 47, 58, 126, 
131-3. Appellant's brother was also pushing Davis. Tr. 109, 113. Appellant 
went toward Robert Jomson and suddenly the gun went off. Tr. 23. He 
testified he went toward Robert Johnson to push him back, Tr. 109, 114, 
131-3. He testified he was merely trying to restrain Johnson with no 


intention of harming him, to push him back when Johnson was advancing on 
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Davis while Davis was being restrained, and intended only to keep Jomson 
and Davis apart when the gun went off. Tr. 114, 117, 120-22, 126-27, 
There was one shot. Tr. 23, 73. The testimony is in conflict on 
whether appellant touched the decedent before the shot; those who testified 
appellant did not touch the decedent before the shot testified he was 
varying distances, from three feet to seven feet away, when the shot fired, 
Tr. 23, 45, 72, 87. The coroner testified that powder burns on the 
deceased showed that the shot, which hit the deceased in the neck, must 
have been fired from less than eighteen inches from the point | of entry 
into the neck, Tr. 61, 63. | 

When the shot was fired appellant said "0 Lord, what have I 
done?" Tr, 73, The shot was fired about 3:15 A.M. on Jamuary 14, 1967. 
Tr, 77, 91. Immediately after the shot Johnson feli over and ‘appellant 
Put the decedent's coat under his heed and covered decedent with appellant's 
coat. Tr, 134. The police and an ambulance were summoned, The decedent 
was not dead when the police arrived. Tr. 92. When the decedent was 
lifted into the ambulance a kmife was found where he had been lying on 
the sidewalk. Tr. 93. A police car arrived and a policeman asked the 
group, "What happened? Did anybody see the shooting?" The appellant said, 


"I did it. I shot my best friend." Tr. 91, 95, He told the policeman he 


did not intend to shoot. Tr. 24. In the Government's opening statement 
| 


the prosecuting attorney stated that the Government could not show any 
| 


reason for an intentional shooting. Tr. 13. 


At t the testimony the government requested 
the Court to mu he jury a} ing the offense of second degree 
murder and the lesser included offense of manslaughter. Tr. 137. The 
defendant’s counsel stated that the defendant's defense was that the 
homicide was accidental, Tr. 137. 

The Court thereafter charged the jury on the elements of the 
offenses of murder in the second degree and manslaughter. Tr. 160-165. 


After the jury hed begun its deliberation, it sent a note to the Court 


be: 
requesting 2 repeated tion of manslaughter and accidental death 
an@ the Court gave it. Tr. 167-169. The Court's recharge of the 
elements of manslaughter, however, differed materially from its initial 
charge and omitted the elements that the homicide be committed in "sudden 
pession without malice”, “caused by adequate provocation.” 

The jury brought in 2 verdict of guilty of the offense of 


manslaughter and guilty on Count 2 as charged. 


The appellant was indicted for the offense of murder in the 


second degree; he was convicted of the offense of manslaughter. His 


plea was not guilty on the ground the homicide was accidental. It is 
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the appellant's position that the evidence presented at trial did not 


establish the presence of essential elements of the lesser ineluded 


offense of manslaughter and that the Court erred in charging the jury 


that it could return a verdict of mansleughter. 
In the Court's initiel charge to the jury concerning the crime 

of manslaughter, the Court stated Tr. 162-163: 

“Now manslaughter is the unlawful killing of a 
human being without malice aforethought. It occurs! 
if homicide is committed at the time of mutual combat 
or may occur in passion or hot blood caused by adeqpate 
provocation. In other words, in order to reduce the 
offense from murder to manslaughter, there must be | 
shown ample provocation and sudden passion end both! 
of these things must exist at the time the act is done.” 


The Court did not elaborate on the meaning of the terms "adequate 
provocation" or “ample provocation". In the Standardized Jury Instructions 


published by the Junior Bar Section of the D. C. Bar Association (1966) 


the instructions with respect to the element of "provocation" in the crime 


of manslaughter are stated in greater detail. The reconmended instruction 


on the element of "provacation" is as follows: 

I 
"Provocation, in order to be adequate to reduce the 

offense from murder to manslaughter, must be such as 

might naturally induce a reasonable men in the passion 

of the moment to lose self-control and commit the act 

on impulse and without reflection. 


"A blow or other personal violence may constitute 
adequate provocation, But a trivial or slight provocation, 
entirely disproportionate to the violence of the retaliation, 
is not adequate provocation to reduce the offense from murder 
to manslaughter. Mere words standing alone, however, no 

seid 


“mere words standing alone" are not 
reduce a homicide from murder to manslaughter is 
the Supreme Court in Allen v. United States, 


ch the Court stated (164 U.S. 


is well settled by the authorities 
» however agsrevating, are not suffic 
mee the crime from murder to manslaughter. 
Met. 93, 103, 43 Am. Dec. 373; 
3; Wnart. Crim. Law, 10th ed. 


case show that, to the extent a provocation 

existed at ai? steé as "mere words”, unaccompanied by any "blow 
Indeed, the only testimony of "provocation" 
wes 2 statement of the decedent to the appellant that "he [the appellant] 


@id not heve anything to do” with the fracas between the decedent and 


Thurstan Davis (Tr. 22), or, as another witness testified, the decedent 


told the appellant that he "did not have a dam thing to do with it." 
Surely, it goes beyond the bounds of reason to find that either of the 
above statements constituted “adequate” or "ample” provocation so as to 
satisfy the element of provocation necessary for a homicide to raise a 
question for the jury to determine whether a defendant wes guilty of the 
lesser included offense of manslaughter, assuming, arguendo, that mere 
words under any circumstances could be considered adequate provocation, 
which is no so. Allen v. United States, supra. 

If there was little evidence of provocation, there was none at 
all to show that the homicide was committed in "passion or hot blood,” 


another of the elements which must be shown in order to reach the lesser 


included offense of manslaughter. 


The facts of this case show that the jury should have been 


instructed that there were only two possible verdicts with respect to 
the indictment for murder in the second degree - guilty on not guilty. 
The Court should have refused the government's request that the Court 
charge the jury that it could return a verdict of manslaughter. The 


appellant' s conviction of manslaughter is erroneous as a matter of law 


and should be set aside, 


Assuming, 2 do, that the evidence here was sufficient to 
permit the jury to consider the possibility of the eppellant!'s guilt of 
the lesser included offense of manslaughter, the appellant's conviction 
of that crime nevertheless must be reversed because of the trial Court's 
error in instructing the jury of the elements which must be found to 
constitute that offense. | 

The Court below instructed the jury of the elenents of 
manslaughter two separete times, The first time occurred in its initial 
charge to the jury in which the Court set forth the elenents of the 
offenses for which the appellant had been indicted. As an adjunct to 
the offense of second degree murder, for which the appellant had been 
indicted, and at the request of the government, the Court instructed 


the jury om the elements of the lesser included offense of manslaughter. 
The Court's charge recited that the "four" elements: 


“which the govermment must prove beyond a reasonable 

doubt in the event you reach the lesser included 

offense of manslaughter and in order for you to find 

the defendant guilty of manslaughter are: 1, that the 

defendant shot the decedent; 2, that the decedent died: 

of the wounés so inflicted; 3, "that the defendant shot 

the decedent in suiden cession and without salice; and 

» that the homicide was without legal justification or 

oe ang not accidental. If you find that the 

government has er all of these elements and beyond 

@ reasonable doubt, then you my find the defendant 

guilty of the lesser included offense of manslaughter. 

if, however, so Sane the sovermen, bas failed te prove 

any e 

pandlaughter, then row mye? find thie defendant mot 

guilty of mensiauehter. (Tr. 163) (Emphasis added.) 

The second charge of the elements of the offense of manslaughter 
occurred after the jury had begun its deliberation. The jury sent a note 
to the Court requesting the Court to repeat the definition of the offense 
of manslaughter as well as accidental death. At that point the jury was 
obviously confused. 


The recharge of the Court with respect to the offense of: 


manslaughter varied substantially from its initial charge. (Tr. 169.) 


The recharge omitted any reference to the third element initially charged, 
that is, "that the defendant shot the decedent in sudden passion and 
without malice," The Court also failed to advise the jury, as it did 
initially, that (Tr. 163): 

"in order to reduce the offense from murder to 

manslaughter, there must be shown ample provocation 


and sudden passion and both of these things must 
exist at the time the act is done." 


The arpellant submits thet such omissions constitute reversible 
error under the circumstances of this case. | 

In accordance with the Court's recharge, the jury could have 
found the appellant guilty of manslaughter simply by determining that 
the appellant shot the decedent, the shooting resulted in the death 
of the decedent, and the shooting was not accidental. Such facts, however, 
do not, in themselves, justify a conviction of any homicide offense. In 
order to constitute a homicide offense, one additional elenent is required. 
For the offense of murder in the first degree, the element is mlice 
aforethought. The element for the offense of second degree murder is 
malice without premeditation. The element for the offense of voluntary 
manslaughter is the commission of the homicide in the heat of passion 


caused by adequate provocation.2/ 


In the absence of finding malice aforethought, malice without 


premeditation, or heat of passion brought about by adequate provocation, 
| 
& jury may not find a defendant guilty of the offense of murder or 
| 
manslaughter because in the absence of those elements the killing was 


not a crime as a matter of law. 


%/ In Bishop v. United States, 107 F. 2d 297, 71 U.S. top. D.C. 132 

(1939), this Court stated (107 F, 2d at 302) : 
i 
"The crime of manslaughter occurs when the killing | 
is done in 'heat of passion’ engendered by adequate) 
provocation, To constitute this crime it is not | 

required to show that the killing was done purposely, 
deliberately, or with malice aforethought. It is _ 

only necessary to show that the killing was committed 
in "heat of passion' upon sufficient provocation." | 

See also, Austin v. United States, 382 F. 2d 129, 137, 

127 U.S. "App. D.C, 180 (1967). 
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» the facts of this case demonstrate that the Court's 
; the elements of heat of passion caused by adequate 


provocation in i recharge to the jury was not harmless. In Part I 


of this Argument, we showed that the evidence in this case raises, at 


the very least, serious doubt whether there was sufficient basis for the 
Court to have permitted the jury to consider finding the appellant guilty 
ef the lesser included offense of manslaughter. We submit that it is not 
at all unlikely that, if the Court had recharged the jury properly on 
ali the elements of the lesser included offense of manslaughter, the 

jury woulc have eliminated the possibility of a guilty verdict of 
manslaughter because of the absence of "heat of passion caused by adequate 
provecation” and that when confronted with the remaining possibilities 

of finding the appelient guilty of murder in the second degree or 
rendering a verdict of not guilty, that it would have acquitted the 
appellant. 

The importance of the preciseness of a charge in circumstances 
in which the issue of whether the government had proved the existence of 
all tne elements of a crime is a close question, was recognized by the 
Court of Appeals for the Second Circuit in United States v. Gerguilo, 310 
F. 2d 249 (1962). 

In the Gerguilo case, the Court reviewed the conviction of one 
of three defendants convicted of counterfeiting. The particular defendant's 
conviction was based upon his having aided and abetted in the commission 
of the crime. One of the issues at trial wes whether the defendant had 


“participated” in;the crime since "participation" is an essential element 


in finding aiding and abetting. The basis of the appeal was | that the trial 
court had erred in its charge to the jury in thet it intimated that mere 


knowledge and presence were required instead of actual participation, 
Judge Friendly, speaking for the Court stated {at 254): | 

"The closeness of the issue against Macchia imposed an 
obligation on the trial judge to instruct the jury | 
with extreme precision, as he realized, and on to us 

to review the charge with what » in a less doubtful 
case, would be undue meticulousness . . , - Reading 

the entire charge, we cannot overcome a fear that the 
Judge, quite unwittingly and simply by emphasis, my 
have led the jury to believe that a finding of presence 
and Imowledge on the part of Macchia Was enough for 
conviction. True there is much in the charge that © 
would argue against this. Turning to the case against 
Macchia, the judge began by Stating the law as to aiding 
and abetting with entire correctness. However, when he 
came to apply these principles to the facts » very nearly 
the whole of his comment, and a vivid illustration that 
he used, related solely to the issue of "conscious, | 
intelligent awareness of what was going on,' 1/ The 
jury showed its concern over the case against Macchia 

by a request for further instructions as to what, 
constituted aiding and abetting; . . . In the usual 
case we should not think of finding reversible error 
in such a charge when there was no objection, or 
perhaps even if there had been. However, i 
exceptional circumstances here presented, and in 
the light of our powers under 28 U.S.C. § 2106 and | 
F.R. Crim, Proc. 52 (b) we believe that the interests 
of justice as between the Government and Macchia will 
best be served by reversal and remand for @ new trial." 
(Footnote omitted.) 


This Court set forth the same principle in Cooper v. Unites 
States, 357 F. 24 274, 123 U.S. App. D.C. 83 (1965) (separate opinion 
of Judge Bazelon, Judge Edgerton concurring on this point.) The Court 
stated (357 F, 2d at 276): | 


ce against defendant Cooper in 
eed weak, I think it sufficient 
* to avoid the verdict of 
i which Judge Edgerton would direct. 1/ 
"the closeness of the issue *** imposed an 
gation on the trial judge to instruct the 
jury with extreme precision, as he realized, and 
om us te review the charge with what, in a less 
doubtiil case, would be undue meticulousness.'2/ 
Upen such scrutiny of the instructions, I find 
Plain error requiring reversal for a new trial 
under Rule 52(b) Fed. R. Crim. P. 3/" (Footnotes 
omitted.) 
Surely the same principle is applicable here, assuming the 
Court does not agree with our first argument that the evidence is not 
sufficient, even by 2 "hair's breadth", to avoid the verdict. The sole 
evidence to show that the homicide occurred in the "heat of passion 
caused by adequate provocation” was a statement by the decedent to the 
appellant, a lifelong friend, that the argument between the decedent and 
Thurston Devis was none of the appellant's business. We do not believe 
it unreasonable that 2 jury would have considered the statement 
insufficient provocation to inflame the passion of the appellant to 
the point of killing his best friend, 
Moreover, this Court has held that a defendant is entitled to 
have the Court charge a jury as to all the elements of the offense 
involved even when the defendant admitted that all the elements of 


the offense were present. Thus, in Byrd v. United States, 342 F. 2d 


939, 119 U.S. App. D. C. 160 (1965), this Court reversed a conviction 


upon the ground that the trial judge had failed to recite or discuss 


the elements of the offense. The Court stated (342 F. 2d at 941-942) : 


"While admitting that the instructions given sailed 
to apprise the jury of the essential elements of the 
offense, the Government contends that no prej judicial 
error resulted in this case since defense counsel in 
his closing arguments 'agreed' there was no dispute 
over the fact that a crime had been committed. 6/ | 
The only issue, according to the Government's near 
concerned the identity of the perpetrator. 


"This argument fails to consider the fundamental 
nature of the defendant's right to have the question 
of his guilt determined solely by the jury. By | 
pleading not guilty, the accused put the Governnent | 
to the burden of proving every element of the ict 
beyond a reasonable doubt . . . . 


"We hold, therefore, that the trial judge's 
omission to instruct the jury on every essential 
element of the crime was plain error under Rule 
52(b), Fed. R, Crim, P. By this omission, appellant's 
substantial right to have the jury pass on every 
essential element of the crime was prejudicially | 
affected and a new trial is required." (Footnotes | 
omitted.) 


In the present case, the rights of the appellant were more 


severely prejudiced than the rights of the appellant in the Byrd case, 


in two ways. First, in this case, unlike Byrd, the appellant hes not 
conceded that any crime was committed. Second, here, unlike Byrd, 

the trial judge did charge the jury on the elements of the offense 

only he did so erroneously. If failure to instruct at all is reversible 
error, even when there is no issue that the elements of the offense exist, 
it follows, a fortiori, that it is reversible error when the trial 

Court omits an essential element of the offense in his instructions to 


the jury and the existence of the omitted element is at issue in the 


case, 


If the Court agrees with Point I of the argument, then the 
case should be reversed on Count 1 and the conviction on Count 1 set 
aside, If the Court disagrees with Point I but agrees with Point r 
then it should reverse the conviction on Count 1 and remand tor an 


trial on that Count. | 


Respectfully submitted, | 


Milton Kramer 
1625 K Street, N.W.! 
Washington, D. C, 20006 

Attorney for Appellant | 

(Appointed by this Court) 
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ISSUES PRESENTED 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether the evidence was sufficient to establish the 
presence of all the elements constituting the lesser included 
offense of manslaughter and, accordingly, the Court was 
correct in instructing the jury that it could find appellant 
guilty of manslaughter? 

II. Whether the trial court’s two separate instructions 
to the jury, to which no objection was made, amounted to 
“plain error” as provided in Rule 52(b) Fed. R. Crim. P? 
Whether appellant can now for the first time deem the 
court’s instructions on manslaughter erroneous? If so, 
whether they were erroneous at all, much less plainly so? 
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WILLIAM M. DIXON, APPELLANT 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for murder in the second degree 
(22 D.C. Code § 2403) for the killing with a pistol of one 
Robert Johnson and for carrying a dangerous Weapon 
without a license therefore (22 D.C. Code § 3204). After 
2 trial before United States District Court Judge Richmond 
B. Keech and a jury on September 7, and 8, 1967, appel- 
lant was found guilty of manslaughter and carrying a 
dangerous weapon. Appellant received a concurrent sen- 
tence of 2 to 6 years on count one and one year on count 
two. He appeals only his conviction of manslaughter. 


(1) 
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At trial the following evidence was adduced: During a 
party of some 15 or 20 friends at the home of appellant 
(Tr. 16), at about 3:15 am. (Tr. 77), two close friends 
of appellant (Tr. 31) became engaged in a knife fight when 
one Thurston Davis accused the other (the deceased Rob- 
ert Johnson) of stealing some $28 from a third party 
(Fletcher Blount) (Tr. 19-20). For some time prior to 
this occurrence there had been drinking and gambling 
going on at the party. (Tr. 17, 26-28, 68.) 

Appellant, seeking to force Davis and Johnson to retract 
their knives and stop fighting, appeared from his bedroom 
with a revolver (Tr. 19-20) and ordered the two men to 
leave his house. Appellant followed them out into the 
street where they continued to threaten one another (Tr. 
21). Appellant then announced that he would shoot be- 
tween them if either advanced against his adversary. (Tr. 
22, 32-34, 36.) Upon being warned by Johnson that he 
(appellant) “don’t have a damn thing to do with this” (Tr. 
72), appellant rushed down the steps outside his house 
and pushed Johnson in the chest. (Tr. 132-133.) Appellant 
thereafter fired a single shot at Johnson which traversed his 
spinal cord in his neck killing him almost instantly. (Tr. 
61-62, 93-94.) The bullet travelled approximately 18 inches 
or less from the revolver to the decendent’s neck (Tr. 63) 
on an almost horizontal plane. (Tr. 62.) 

Appellant testified among other things that the gun was 
such that its hammer had to be cocked before it could be 
fired: 


I do not recall cocking it, but it had to be cocked 
before it could fire, I could not just pull the trigger 
and fire it, you had to cock it to set it. (Tr. 129.) 


At the close of evidence the defense counsel stated to 
the Court that appellant’s sole defense was that the shoot- 
ing was accidental (Tr. 137). The court thereafter in- 
structed the jury on all the essential elements of second 
degree murder as charged in the first count of the indict- 
ment, including the essential ingredient of “malice” as 
required by that charge. (Tr. 160-161.) The court then 
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instructed the jury on the lesser included offense of man- 
slaughter and outlined in detail all the essential elements 
of that offense: 


.-- manslaughter is the unlawful killing of a human 
being without malice aforethought. It occurs if homi- 
cide is committed at the time of mutual combat or 
may occur in passion or hot blood caused by adequate 
provocation. In other words, there must be shown 
ample provocation and sudden passion and both of 
these things exist at the time the act is done. 

The elements which the government must prove be- 
yond a reasonable doubt in . . . order for you to find 
the defendant guilty of manslaughter are: 1. that 
this defendant shot the decedent; 2. that the de- 
cedent died of the wounds so inflicted; 3. that the 
defendant shot the decedent in sudden passion and 
without malice; and 4. that the homicide was with- 
out legal justification or excuse and not accidental. 
(Tr. 162-163.) 


Defense counsel thereafter requested the court again to 


instruct the jury as to the fact that they might find that 
appellant had committed only an accidental shooting. (Tr. 
165.) The Court said that it would again give such an 
instruction and then asked defense counsel if there were 
any other instructions it wished to add. Defense counsel 
responded that he was satisfied: 


THE COURT: Is that all you have? 
MR. CARTER: Yes. (Tr. 166.) 


The Court proceeded again to charge the jury on the legal 
significance of the difference between an intentional and 
accidental shooting. Counsel for the defense immediately 
thanked the Court (Tr. 166) and again told the Court 
that it was satisfied. (Tr. 167.) Thereupon the case went 
to the jury. 

Sometime later the jury sent a note to the court request- 
ing that it be again instructed on the definitions of man- 
slaughter and accidental death. The Court ordered the 
jury to return to the courtroom and again charged them 
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that they might find appellant either guilty or not guilty 
of second degree murder and, if they found him not guilty 
of that offense, that they might consider “whether the de- 
fendant is guilty of the lesser included offense of man- 
slaughter.” (Tr. 168.) The Court continued: 


“|| [mlanslaughter is the unlawful killing of a 
human being without malice aforethought . . . malice 
is not an element of manslaughter, it is a necessary 
element of second degree murder .. . the essential 
elements which the government must prove beyond 2 
reasonable doubt in order for you to find, if you reach 
manslaughter, the offense of manslaughter and both 
elements must be proved beyond a reasonable doubt: 
1. that this defendant shot the decedent; 2. that the 
decedent died of the wounds so inflicted; 3. that the 
homicide or the killing was without legal justification 
or excuse and not accidental . . . If you find the govern- 
ment has not proved any one of those essential ele- 
ments, then you cannot find the defendant guilty of 
manslaughter.” (Tr. 169.) 


Again the Court immediately asked counsel if either had 
anything to add and both counsel once again stated that 
they were satisfied. (Tr. 169.) The jury thereafter found 
appellant guilty of the offense of manslaughter as well as 
the offense of carrying a dangerous weapon without a 
license as charged in the second count. This appeal followed. 


ARGUMENT 


L The evidence was sufficient to establish the lesser in- 
cluded offense of manslaughter and the court below 
properly instructed the jury on that offense. 


(Tr. 62-64, 129) 


Appellant, apparently conceding the evidence below was 
sufficient to send the second degree murder count to the 
jury, argues that nonetheless it was insufficient to estab- 
lish the lesser included offense of manslaughter and that 
the trial court improperly so instructed the jury on this 
offense. We strongly disagree. 
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Manslaughter is the unlawful killing of a human being 
without malice aforethought. Fryer v. United States, 93 
U.S. App. D.C. 34, 207 F.2d 184 (1958), cert. denied, 346 
U.S. 885. Its commission may be intentional or done in 
the heat of passion by provocation. Where sufficient factual 
basis exists in a homicide case to support a finding of man- 
slaughter, the trial court may leave the issue for deter- 
mination by the jury and instruct accordingly. Green v. 
United States, D.C. Cir. No. 21,385, decided November 1, 
1968 slip op. at 4.7. 

In the present case, appellant made no request whatever 
at trial that the jury be instructed solely on the issue of 
second degree murder nor did he indicate in any way his 
objection to the court’s instruction on the lesser included 
offense of manslaughter. We submit that absent any such 
request, and in the light of the evidence at trial,? the court 
was correct in its submission of the issue of manslaughter 
to the jury. Here evidence showed that there were 15 or 
20 persons present at a party at appellant’s apartment 
wherein drinking and gambling had been going on for 
some time prior to the fatal shooting. Appellant, in an 
attempt to stop a knife fight which began during the party, 
brought out a revolver from his bedroom and as the fight 
moved outside threatened to shoot the combatants if either 
advanced on the other.* Thereupon, appellant was warned 
by the deceased Robert Johnson, that he “don’t have a damn 
thing to do with this.” A great deal of shoving and pushing 
followed. After himself shoving the deceased, Robert John- 
son in the chest, appellant fired a single shot into his neck, 


2 And this notwithstanding that the manslaughter issue goes to 
the jury as a lesser included offense instead of a separate count. 
Green V. United States, supra at 4; cf. Fuller v. United States, D.C. 
Cir. No. 19,582, decided en bane September 26, 1968, at 16-21. 


2It is of course settled that upon appeal, assessment of the evi- 
dence below must be in the light most favorable to the Government, 
making all reasonable inferences. Crawford v. United States, 126 
U.S. App. D.C. 156, 375 F.2d 382 (1967); and see Glasser v. 
United States, 815 U.S. 60 (1942). 


3 Appellant thereafter stated instead that he would shoot between 
them. 
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killing him. We strongly submit that the evidence below 
establishing these events was sufficient to constitute the 
gist of the offense of manslaughter. The intentional char- 
acter of the shooting is particularly evident from testimony 
by the physician performing the autopsy to the effect that 
the bullet in Johnson’s neck travelled laterally “almost on 
a horizontal plane” (Tr. 62-64), indicating that the shot 
was not accidental or haphazard but rather intentionally 
so directed. Appellant himself testified that the type of 
revolver with which he shot Johnson was such that the 
hammer had to be cocked before it could be fired (Tr. 129).* 
The pushing and shoving preceding the shot, the knife 
fight in an atmosphere of tenseness, the drinking which 
had gone before, the threats uttered by appellant, and the 
warning in strong language issued by Johnson taken to- 
gether most reasonably establish the kind of passionate 
provocation sufficient to make appellant’s intentional kill- 
ing a manslaughter. Bishop v. United States, 71 U.S. App. 
D.C. 132, 107 F.2d 297 (1939). And see Wakasan v. 
United States, 367 F.2d 689 (8th Cir. 1966) at 645 and 
Beardslee v. United States, 387 F.2d 280 (8th Cir. 1967) 
at 292. Moreover, this Court in Green v. United States, 
supra recently reversed 2 homicide case where the trial 
court by its instructions on malice foreclosed the jury from 
consideration of the lesser included offense of man- 
slaughter. We think the facts of this case come well within 
those in Green as sufficient to characterize the intentional 
killing as a manslaughter. 

Appellant bases his contrary claim upon the Allen v. 
United States, 164 U.S. 492 ( 1896) which stated that mere 
words are not sufficient to reduce a crime from murder 
to manslaughter. Appellant argues that, just prior to the 
instant when appellant fatally shot the decedent, there did 
not oceur a serious enough provocation nor did he act “in 
passion or hot blood,” so as to change the nature of the 
shooting from second degree murder to manslaughter. We 


41 do not recall cocking it, but it had to be cocked before it could 
fire. I could not just pull the trigger and fire it. You had to cock 
it to set it. (Tr. 129.) 
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disagree. The series of occurrences leading up to the 
shooting—the drinking, the knife fight, the threats by ap- 
pellants armed with his gun, the retort by the deceased and 
the shoving and pushing in the street—were indeed suffi- 
cient to provoke appellant’s armed attack on J ohnson. As 
this Court stated in Austin v. United States, 127 US. 
App. D.C. 180, 382 F.2d 129 (1967) at 137: 


“An unlawful killing in the sudden heat of passion 
—whether produced by rage, resentment, anger, terror 
or fear—is reduced from murder to manslaughter 
only if there was adequate provocation, such as might 
naturally induce a reasonable man in the passion of 
the moment to lose self-control and commit the act on 
impulse and without reflection.” ( Emphasis supplied. ) 

In light of the adverse manslaughter verdict, appellant 
now for the first time objects to submission of that issue 
to the jury. The effect of his contention is somewhat anal- 
molous. It is clear that the jury by its verdict did not be- 
lieve his claim that the homicide was accidental; rather it 
was intentional but sufficiently provoked by the passion of 
the moment to remove the element of malice and hence 
to constitute not second degree murder but mere man- 
slaughter. Accordingly, the irony of appellant’s position 
is his claim in effect that not manslaughter but second 
degree murder was the proper verdict. The evidence of 
provocation is sufficient to eliminate the element of malice 
lacking. We cannot imagine that appellant can now manu- 
facture reversible error by the claim that he deserved con- 
viction on the greater of the two homicide offenses. 


II. Absent a showing of plain error affecting substantial 
rights, appellant is foreclosed from objection for the 
first time on appeal to the court’s instructions on man- 
slaughter. Those instructions were not erroneous at 
all, much less plainly so. 


(Tr. 168, 167-169) 


Below, the court explicitly instructed the jury on the 
lesser included offense of manslaughter. Twice it instructed 
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the jury on the defense of accident. After some delibera- 
tions, the jury again requested the manslaughter instruc- 
tion which the court the second time gave. Counsel below 
responded that he was satisfied following this instruction, 
as he had several times before. We think the law is well- 
settled that absent a showing of plain error affecting sub- 
stantial rights, appellant is foreclosed from now initiating 
an attack on the instructions he explicitly accepted below. 
Fed. R. Crim. P. Rule 30. Kelley v. United States, 124 US. 
App. D.C. 44, 361 F.2d 61 (1966) ; Rivera v. United States, 
124 U.S. App. D.C. 99, 361 F.2d 553, cert. denied, 385 US. 
938 (1966) : Williams v. United States, 116 U.S. App. D.C. 
13, 321 F.2d 744, cert. denied, 375 U.S. 898 (1963); Vi- 
leroman. v. United States, 87 U.S. App. D.C. 240, 184 F.2d 
261 (1950). 

Those instructions were error free. Appellant directs 
his attack at the second instruction given by the court 
on the elements of manslaughter, claiming it lacked the 
element of provocation in the heat of passion (App. Br. 
at 11). The following is that instruction: 


THE COURT: Ladies and gentlemen. I received 
the note from your foreman asking for a definition of 
manslaughter and accidental death. It will be my pur- 
pose this time to try to respond to your question put. 

You of course must realize that the whole charge 
which I have heretofore given is in full force and 
effect. I as merely repeating that which you and your 
foreman asked for. 

Now I first of course give you the definition of sec- 
ond degree murder and the essential elements which 
must be proved beyond a reasonable doubt before you 
could find the defendant guilty of second degree mur- 
der. Then I said to you, if you reach the lesser in- 
cluded offense of manslaughter, what the ingredients 
of manslaughter are. 

By way of introduction, I said if you find that the 
government has failed to prove beyond a reasonable 
doubt any one or more of the elements which I enum- 
erated for second degree murder, then you cannot find 
the defendant guilty of second degree murder. If you 
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find the government has failed to prove either that 
the defendant shot the decedent and that the decedent 
died of the wounds inflicted by the defendant, then you 
must find the defendant not guilty. But if you find 
the government has proved beyond a reasonable doubt 
both that the defendant shot the decedent and that 
the decedent died of the wound inflicted by the defend- 
ant, but has failed to prove the elements of malice 
necessary to second degree murder, then you may con- 
sider whether the defendant is guilty of the lesser 
included offense of manslaughter. 

Now manslaughter is the unlawful killing of a 
human being without malice aforethought. In other 
words, malice is not an element of manslaughter. It 
is a necessary element of second degree murder. Then 
I went on and said to you the essential elements which 
the government must prove beyond a reasonable doubt 
in order for you to find, if you reach manslaughter, 
the offense of manslaughter and both elements must 
be proved beyond a reasonable doubt: 1, that this 
defendant shot the decedent; 2, that the decedent died 
of the wound so inflicted; 3, that the homicide or the 
killing was without legal justification or excuse and 
not accidental. In other words, if you find that this 
defendant shot the decedent, and as a result of that 
shooting the decedent died, and you further find that 
the homicide was without justification or excuse or was 
not accidentally brought about, then you may find the 
defendant guilty of the lesser included offense of man- 
slaughter. If you find the government has not proved 
any one of those essential elements, then you cannot 
find the defendant guilty of manslaughter. 

Does that answer you question: Does either counsel 
have anything to add? (Tr. 167-169.) 


It is apparent that this instruction properly precluded 
the jury from a manslaughter finding unless it found that 
appellant had intentionally shot the deceased, that the de- 
ceased died from those wounds, that the killing was “with- 
out legal justification or excuse and not accidental” and 
that it was without malice (Tr. 168, 169). As Judge 
Holtzoff has noted, “[t]he difference between murder in 
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the second degree and manslaughter is focused in the pre- 
sence or absence of malice aforethought.” United States v. 
Hamilton, 182 F.Supp. 548, 551 (D.C.D.C. 1960). The 
jury was properly apprised of this. If they found the killing 
to be unlawful and without excuse, but without malice, the 
proper verdict was manslaughter. Moreover, the trial 
judge had previously instructed the jury that malice might 
be dissipated and manslaughter found if the accused acted 
in “a sudden passion” * (Tr. 163), and expressly incorpo- 
rated this and other instructions there given into the sup- 
plemental explanatory charge to which appellant now ob- 
jects (Tr. 168). 

Accordingly, we think appellant’s contention that the 
trial judge erroneously instructed the jury on manslaughter 
elements is without merit. We think that instruction was 
not at all erroneous. 

And surely it was not erroneous to a degree constituting 
substantial prejudice of appellant’s rights, a prerequisite 
to reversal. As we have argued, evidence of appellant’s 
commission of the shooting was beyond dispute. Much the 
same can be said about the intentional character of the 
shooting. Testimony by Dr. William Brownlee strongly in- 
dicated the intentional infliction of the wound as did testi- 
mony from appellant himself to the effect that the gun he 
used required cocking of the hammer before he could shoot 
it. And the jury by its verdict plainly disbelieved appel- 
lant’s sole defense, that the shooting was an accident. 
Viewed in this light, we think it apparent that appellant’s 
claim that assertedly proper instructions would have re- 
sulted in acquittal is patently illusory. The jury having 
found the shooting to be intentional, not accidental, unlaw- 
ful and without justification, we think appellant can hardly 
argue that a more favorable result would have issued if 


* Appellant chooses to characterize this as an independent ele- 
ment of the offense (App. Br. at 11). We think it is rather the 
mode by which malice is usually dissipated in an intentional killing. 
However, to the extent that it does constitute an independent ele- 
ment of the offense we think, the trial court’s initial instruction 
appropriately advised the jury (Tr. 167, 168). 
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that trial court had reiterated that malice aforethought 
might be dissipated by adequate provocation in the heat of 
passion. 

Indeed, the ultimate result of appellant’s argument that 
“the jury would have considered the statement [by John- 
son] insufficient provocation to inflame the passion of appel- 
lant to the point of killing his best friend” (App. Br. at 14) 
is conviction for second degree murder and not man- 
slaughter. We reiterate that appellant cannot manufacture 
error on appeal by the claim that a properly instructed jury 
would have found his acts in perpetration of the homicide 
to be malicious and not merely adequately provoked in the 
heat of passion. 

Moreover, as we have set out, the trial court’s instruction 
fairly considered as a whole did instruct on the elements of 
provocation and passion. Twice the court related the de- 
fense of accident. We think relevant to assessing plain 
error the degree to which trial counsel himself objected to 
the second manslaughter instruction. That he did not do 
so and indeed acquiesced in it is some further indication 
that appellant suffered no prejudice affecting substantial 
rights by it.° 

Accordingly, in light of the trial court’s instruction fair- 
ly considered as a whole, trial counsel’s own response, the 
lack of any prejudice to appellant whatever by that instruc- 
tion on the provocation in the heat of passion, should ap- 
pellant now be allowed for the first time to broach this 
claim, we do not think he can obtain reversal by it. 


* Falls v. United States, 116 U.S. App. D.C. 149, $21 F.2d 762 
(1968) ; Engram v. United States, 117 U.S. App. D.C. 30, 325 F.2d 
226 (1968), cert. denied, $379 U.S. 980, Fisher v. United States, 
118 U.S. App. D.C. 165, $84 F.2d 555 (1964). 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 
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Assistant United States Attorney. 


CHARLES M. ROSENBERG, 
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